Proxy
ExS Fund (SPC) Ltd. – In Official Liquidation (the “Company”)
Name of Stakeholder
Address

Name of Proxy Holder
1 _____________________________________________________________________________________

2 _____________________________________________________________________________________

3 _____________________________________________________________________________________
I appoint the above person(s) to be the stakeholder’s proxy holder at the meeting of stakeholders to be held
on March 7, 2016, or at any adjournment of that meeting. The proxy holder is to propose or vote as
instructed below (and in respect of any resolution for which no specific instruction is given, may vote or
abstain at his/her discretion).
Voting Instructions for resolutions

______________________________________________________________________________________
______________________________________________________________________________________
______________________________________________________________________________________
______________________________________________________________________________________

Signature _______________________________ Date ________________________
Name in CAPITAL LETTERS ____________________________________________
Position with stakeholder or relationship to stakeholder or other authority for signature
_____________________________________________________________________
Please note that if you nominate the chairman of the meeting to be your proxy holder he/she will
either be one of the liquidators, or an employee of the liquidator duly authorised to act as chairman

HOW TO COMPLETE YOUR PROXY FORM
IMPORTANT INFORMATION

Stakeholders wishing to vote at the meeting must complete and lodge the proxy form with the liquidators.
An individual, holding shares or owed money personally, and attending the meeting is not required to submit a
proxy.
All stakeholders who wish to vote at the meeting, whether in person, by proxy, or in some other way, must
provide details of their claim against the Company to:
RHSW (Cayman) Limited
Windward 1, Regatta Office Park
PO Box 897
Grand Cayman
KY1-1103
Cayman Islands
Or to the following email address, blynch@rhswcaribbean.com by close of business (Cayman time) on February 26,
2016.
Any incomplete proxy form may be rejected by the chairman of the meeting.

NAME OF THE PROXY HOLDER
If you, or another authorised representative of your company, are attending the meeting then please insert
your/his/her name.
If someone else is attending on your behalf (for example your solicitor), then please state his or her name.
You may list more than one proxy holder, in case your first choice is unable to attend.
Chairman of the meeting
If you are not attending the meeting or sending a representative you may still vote by appointing the chairman as
your proxy holder. To do this, insert the words ‘chairman of the meeting’ in the space for the proxy holder’s
name.
The chairman will be one of the liquidators, or an employee of the liquidator duly authorised to act as chairman.
VOTING RESOLUTIONS
You do not need to give any voting instructions if you are happy for your proxy holder to exercise his or her own
discretion on the use of your vote.
To instruct your proxy holder on how to vote on the acceptance or rejection of the liquidators’ proposals, ensure
that the proxy form clearly indicates your resolutions.
There may be other resolutions proposed at the meeting. If you are content for your proxy holder to vote on any
such resolutions as he or she thinks fit, you need not take any further action. If you do not want wish for your
proxy holder to vote on any such resolutions you should note this accordingly
SIGNATURE
The proxy form must be signed by a duly authorised representative of the creditor/member, usually a director in
the case of a company, and his or her relationship to the creditor/member should be stated.

ORDER 9
LIQUIDATION COMMITTEES
Establishment of Liquidation Committee (O.9, r.1)
1.

(1)

Unless the Court otherwise directs, a liquidation committee shall be established in
respect of every company which is being wound up by the Court.

(2)

The provisions of this Order shall also apply to a liquidation committee required to be
established pursuant to an order made under Order 4, rule 7(3)(f).

(3)

The liquidation committee shall comprise not less than three nor more than five
creditors (if the official liquidator has determined that the company should be regarded
as insolvent) or contributories (if the official liquidator has determined that the
company should be regarded as solvent).

(4)

The liquidation committee of an insolvent company shall be elected at the first
meeting of creditors convened in accordance with Order 8, rule 2.

(5)

The liquidation committee of a solvent company shall be elected at the first meeting of
the contributories convened in accordance with Order 8, rule 2.

(6)

In the case of a company determined by its official liquidator to be of doubtful
solvency, the liquidation committee shall comprise not less three nor more than six
members, of whom a majority shall be creditors elected at a meeting of creditors and
at least one of whom shall be a contributory elected at a meeting of contributories.

(7)

After the liquidation committee has been established, the official liquidator may, with
the consent of a majority of the remaining members of the committee, appoint a
creditor or contributory (as the case may be) to fill any vacancy.

(8)

The liquidation committee does not come into being, and accordingly cannot act, until
the official liquidator has issued a certificate in CWR Form No. 15 of its due
constitution, which shall state the name, address and contact details of each member.

(9)

The official liquidator's certificate shall be filed in Court.

Membership of Liquidation Committee (O.9, r.2)
2.

(1)

A liquidation committee cannot be established unless and until it has the minimum
number of members required by Rule 1.

(2)

Any creditor of the company (other than one whose debt is fully secured) is eligible to
be a member of a liquidation committee, so long as –

(3)

(a)

he has lodged a proof of his debt; and

(b)

his proof has neither been wholly disallowed for voting purposes nor wholly
rejected for purposes of distribution or dividend.

If some or all of the shares of a company are registered in the name of a custodian or
clearing house, a beneficial owner of the shares may be elected as a member of the
liquidation committee provided that the custodian or clearing house certifies in writing

that it is holding the shares (the number of which must be specified) as custodian or
nominee on behalf of such person.
(4)

A corporate member of the liquidation committee must be represented by an
individual who is duly authorised in writing by a letter sent to the official liquidator at
least 2 days before any meeting in which he intends to participate unless the official
liquidator agrees to dispense with notice.

(5)

If an individual member of the liquidation committee becomes bankrupt, his trustee in
bankruptcy shall be recognised as a member of the committee in his place.

(6)

If a corporate member of the liquidation committee is put into liquidation under this
Law or made the subject of a bankruptcy or reorganisation proceeding under the law
of a foreign country, it shall continue to be a member of the committee if and so long
as its official liquidator, trustee, receiver or administrator or other appointee consents
to act as its representative.

Reconstitution of the Liquidation Committee (O.9, r.3)
3.

(1)

If, during the course of the liquidation, the official liquidator changes his certification
of the company’s solvency or insolvency (as the case may be), he shall take the
following steps to reconstitute the liquidation committee.

(2)

If the company is certified to be solvent, any creditor members of its liquidation
committee shall automatically cease to be members and the official liquidator shall
convene a meeting of contributories for the purpose of electing new members from
amongst the company’s contributories.

(3)

If the company is certified to be insolvent, any contributory members of its liquidation
committee shall automatically cease to be members and the official liquidator shall
convene a meeting of creditors for the purpose of electing new members from
amongst the company’s creditors.

(4)

Nothing in this rule shall prevent the official liquidator from convening a meeting in
anticipation of changing his certification of the company’s solvency or insolvency (as
the case may be).

Official Liquidator's Duty to Report (O.9, r.4)
4.

(1)

It is the duty of the official liquidator to report to the members of the liquidation
committee all such matters as appear to him to be, or as the members have indicated to
him as being of concern to them with respect to the winding up.

(2)

The official liquidator need not comply with a request for information where it
appears to him that –

(3)

(a)

the request is frivolous or unreasonable;

(b)

the cost of complying would be excessive, having regard to the relative
importance of the information; or

(c)

there are not sufficient assets to enable him to comply.

The official liquidator shall communicate information to members of the liquidation
committee in whatever way may be agreed between them, including –

(4)

(5)

(6)

(a)

orally by telephone;

(b)

in writing, transmitted by facsimile or e-mail; or

(c)

by accessing a website.

The official liquidator shall provide each member of the liquidation committee with a
written report and accounts and convene a first meeting within 3 months of the
committee's establishment and thereafter he shall convene a meeting –
(a)

on such dates or at such intervals as may be resolved by the committee; or

(b)

if so requested in writing by any two members of the committee; and

(c)

in any event, not less than once every six months.

A "meeting" of the liquidation committee may take the form of –
(a)

a physical meeting at the official liquidator's office or such other place as may
be resolved upon by the committee, in which case the official liquidator must
give at least 10 business day's notice of the meeting and any member who
cannot attend in person must be allowed to participate by telephone; or

(b)

a telephone conference call, in which case the official liquidator must give at
least 5 business day's notice of meeting.

A liquidation committee may, by unanimous consent, agree to hold a meeting on short
notice.

Proceedings of Liquidation Committee (O.9, r.5)
5.

(1)

The official liquidator shall attend every meeting of the liquidation committee, either
in person or by a duly authorised representative who must be a partner or employee of
the official liquidator's firm having experience in insolvency matters.

(2)

The quorum for a meeting of the liquidation committee shall be the official liquidator
(or his representative) and at least two members.

(3)

The chairman of the meeting shall be the official liquidator (or his representative)
unless the members resolve that one of their number should act as chairman.

(4)

The chairman at any meeting may call upon a person claiming to act as a committeemember's representative to produce his letter of authority and may exclude him if it
appears that his authority is defective.

(5)

The official liquidator shall prepare an agenda for each meeting including –

(6)

(a)

all the matters which the official liquidator intends to put before the meeting;

(b)

any matter which a committee-member intends to put before the meeting; and

(c)

any resolutions which the official liquidator or any committee member intends
to put to a vote.

The official liquidator shall be responsible for taking the minutes of the meeting, a
draft of which shall be prepared and circulated to all the members within 14 days after
the meeting.

(7)

Each committee member shall have one vote and a resolution is passed when a
majority of members present or represented (either in person or by telephone) have
voted in favour of it.

(8)

If the liquidation committee comprises both creditors and contributories, a resolution
is passed only when a majority of the creditor members and a majority of contributory
members present or represented (either in person or by telephone) have voted in
favour of it.

(9)

Whenever the official liquidator considers that it would be impractical or unnecessary
to convene a meeting of the liquidation committee for the purpose of considering any
resolution, he may send a copy of it to each member, inviting them to deal with it as a
written resolution, and it shall be treated as passed if every member of the committee
signs it within such period or by such deadline as may be specified by the official
liquidator.

Counsel to the Liquidation Committee (O.9, r.6)
6.

(1)

The liquidation committee may resolve to appoint an attorney to give legal advice to
the committee, either generally or in respect of any specific matter arising in
connection with the liquidation.

(2)

The attorney appointed in accordance with this Rule is referred to as "counsel to the
liquidation committee".

(3)

The legal fees and expenses reasonably and properly incurred by the liquidation
committee shall be paid out of the assets of the company as an expense of the
liquidation.

(4)

If the official liquidator or any committee member considers that the amount of the
fees and expenses charged by counsel to the liquidation committee is excessive, he
may require that such fees and expenses be taxed on the indemnity basis in accordance
with Order 25.

(5)

Conversely, if counsel to the liquidation committee considers that the amount which
the official liquidator offers to pay is inadequate, he may require that his bill of costs
by taxed on the indemnity basis in accordance with Order 25.

(6)

Counsel to the liquidation committee shall be entitled to be paid out of the assets of
the company as an expense of the liquidation the amount(s) stated in the costs
certificate and the official liquidator shall have no authority to pay more than that
amount.

Travel and Other Expenses of Committee Members (O.9, r.7)
7.

(1)

Travelling expenses and/or telephone charges reasonably and properly incurred by
committee members or their representatives in attending meetings of the liquidation
committee shall be reimbursed by the official liquidator out of the assets of the
company.

(2)

No other expenses incurred by any committee member in connection with the
liquidation shall be reimbursed unless such expense was incurred –

(a)

pursuant to a resolution of the liquidation committee; and

(b)

with the prior approval of the liquidator.

Resignation and Removal of Committee Members (O.9, r.8)
8.

(1)

A committee member may resign by notice in writing delivered to the official
liquidator.

(2)

A creditor's membership of the liquidation committee is automatically terminated if he
ceases to be a creditor by reason of the fact that –

(3)

(a)

his proof of debt has been wholly rejected; or

(b)

his claim has been paid in full.

A contributory's membership of the liquidation committee is automatically terminated
if –
(a)

he ceases to be a registered member of the company; or

(b)

the custodian or clearing house withdraws the certificate issued pursuant to
Rule 1(2).

(4)

Any person's membership of the liquidation committee is automatically terminated if
he (or his representative) fails to attend three successive committee meetings either in
person or by telephone.

(5)

Any member of the liquidation committee may be removed by a resolution passed at a
meeting of which the member in question has been given at least 14 day's prior notice
(referred to in this Rule as a "removal resolution").

(6)

A removal resolution may be proposed by the official liquidator or any committee
member.

(7)

It shall not be necessary to give any reasons for proposing a removal resolution, nor
shall the liquidation committee or the official liquidator be required to give the former
member any reasons for passing a removal resolution.

Applications to the Court (O.9, r.9)
9. (1)
(2)

Any application required to be made to the Court under this Order may be made in
writing by a letter addressed to the assigned Judge.
A letter to the assigned Judge shall be supported by an affidavit.

